
	Antidegradation Negotiated Rulemaking/  IDEQ/Boise, November 9-10, 2010:  The Idaho Department of Environmental Quality (IDEQ) board adopted the Antidegradation Implementation Procedures rule on November 10th .  The board received a broad overview of the negotiated rulemaking and the actions leading up to its development at a work session led by Staff on November 9th.  Public input was accepted at both meetings and several changes proposed by the Idaho Mining Association (IMA) and Idaho Association of Commerce and Industry (IACI) were incorporated into the final rule.  


	IDEQ’s stated objective has been to develop a rule that complies with the Clean Water Act (CWA), is acceptable to the U.S. Environmental Protection Agency (EPA), can survive a court challenge, and will give Idaho more administrative flexibility than a rule promulgated by EPA.  Staff described the rule before the board as a “usable, useful tool” developed through informed consent, not consensus in keeping with IDEQ’s objectives, and with broad stakeholder participation from across the state.    


 	The negotiated rulemaking was initiated earlier this year after the Idaho Conservation League (ICL) sued EPA for its failure to enforce CWA provisions that require an Antidegradation Implementation Plan.  Idaho has an Antidegradation Policy as part of its Water Quality Standards, but no formal Implementation Plan.   The issue has been contentious for a number of years, already the subject of previous EPA action, a prior lawsuit, executive orders, and numerous changes in Idaho Code.  .  


Idaho’s current rules mirror the federal rules for the most part; but, even at the national level, EPA has not issued guidance as to how antidegration policy should be implemented.  Idaho relied on a number of sources to provide the sideboards for its proposed Implementation Plan, including regional guidance developed for neighboring states, PA’s Water Quality Standard Handbook, and court cases (specific to other states’ standards).  IDEQ initially intended to develop guidance prior to presenting this rule to its Board, but found that difficult to accomplish in conjunction with the negotiated rulemaking.     


Antidegradation focuses on maintaining and protecting existing water quality unlike the TMDL process that focuses on restoring water quality.  Antidegradation Policy includes three levels of maintenance:  Tier I water bodies encompass all the waters of the state, setting a minimum water quality standard and maintaining existing uses; Tier II protection is afforded to those water bodies that exceed current water standards; and Tier III aims at maintaining the quality of outstanding resource waters.  In Idaho there is another level that includes “Special Resource Waters” (SRWs).  


Stakeholders have consistently expressed a number of concerns relating to this rule.  One is the criteria that will be used for Tier I, II and III designations.  The agency would have preferred to use a pollutant-by-pollutant standard similar to that used in IDEQ’s TMDL process, non-point source designations and 401 certification.  However, most stakeholders preferred the water body-by-water body designation. 


Another concern is the data to be used, who will collect it, and who incurs the cost of obtaining it.  This is especially true in Tier II analysis that is expected to require the permittee to provide information relating to increased discharge or degradation, alternatives and socio-economic justification that probably will entail a public participation process.   A third concern relates to general permits, especially for existing activity or discharges that have not previously required a permit.  And a fourth concern centers around the national discussion relating to the scope of the CWA’s authority – is it, will it remain “the waters subject to the jurisdiction of the CWA” or the broader definition “waters of the U.S.”  IDEQ pointed out that this rule is no more stringent than the CWA, but also noted that proposed changes to federal regulations could impact this rule in the future.  


With board approval, the rule will come before the 2011 session of the Idaho Legislature.  The Legislature has the option of approving or rejecting the rule.  


For more information or to read the rule in its entirety, visit IDEQ’s website:  


� HYPERLINK "http://www.deq.state.id.us/rules/water/58_0102_1001_negotiated.cfm" �http://www.deq.state.id.us/rules/water/58_0102_1001_negotiated.cfm�.
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